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This letter is in response to the "REQUEST FOR REVIEW OF PATENT TERM 
ADJUSTMENT" filed March 16, 2009. The Office thanks patentees for their good faith and 
candor in bringing this to our attention. No fee is due in connection with this matter. 

Applicants indicate that while the Notice of Allowance sets forth a patent term adjustment of 494 
days, applicant is of the belief that the application would not be entitled to any patent term 
adjustment given the terminal disclaimer recorded against the application. 

As requested, the calculation of patent term adjustment has been reviewed and error has been 
found, as set forth herein. 

The adjustment of 287 days in connection with the mailing of the September 10, 2004 non-final 
Office action was entered in error. In accordance with 37 CFR 1.702(a)(2), the non-final Office 
action was timely mailed September 10, 2004 within four months of date that the compliant 
appeal brief was filed on June 23, 2004. 

Further review of the calculation of adjustment reflects an error in the reduction of 91 days in 
connection with the submission of the appeal brief on November 23, 2005. Notice of Appeal was 
filed August 24, 2005. Submission of the appeal brief in response to the Notice of Appeal is not 
grounds for reduction within the meaning of 37 CFR 1.704(c)(8). 

The remaining adjustment and reductions have been reviewed and are not found to contain error. 

As to applicant's contention that the application is not entitled to an adjustment because a 
terminal disclaimer has been recorded against it, applicant is advised that the filing of the 
terminal disclaimer has no effect on the determination of patent term adjustment set forth on any 
patent issuing from this application. It is true that 35 U.S.C. 154(b)(2)(B) provides that: 

No patent the term of which has been disclaimed beyond a specified date may be adjusted 
under this section beyond the expiration date specified in the disclaimer. 



Moreover, 37 CFR § 1.703(g) provides that: 
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No patent, the term of which has been disclaimed beyond a specified date, shall be 
adjusted under § 1 .702 and this section beyond the expiration date specified in the 
disclaimer. 

However, the provisions of § 154(b), for adjustment due to examination delay, apply to original 
applications, other than designs, filed on or after May 29, 2000. The Office calculates patent 
term adjustment for examination delay in all eligible applications. In calculating the patent term 
adjustment, the Office does not differentiate between applications that have terminal disclaimers 
and those that do not. Moreover, the Office does not undertake the burdensome task of reviewing 
every application with a terminal disclaimer to determine if the patent term adjustment accorded 
would adjust the term beyoncl the expiration date specified in the disclaimer. 

Rather, on issuance of the application, in compliance with 35 U.S.C. 154(b) and 37 CFR § 
1 .703(g), it is indicated in the patent that the patent term adjustment indicated therein is subject 
to any disclaimer. Moreover, it is also stated therein that the patent is subject to a terminal 
disclaimer. 

In view thereof, as of the time of allowance, the application is entitled to an adjustment of 298 
days (adjustments totaling 339 days less reductions totaling 41 days). 

As applicants are advising us of a potential error in providing too much patent term adjustment in 
this application, no fee is due in connection with this matter. 

The patent term adjustment indicated in the patent will include any additional patent term 
accrued pursuant to §§ 1 .702(a)(4) and 1 .702(b). 

This application is being forwarded to the Division of Data Management for issuance of a patent. 

Telephone inquiries specific to this matter should be directed to the undersigned at (571) 272- 
3205. 




Petitions Attorney 
Office of Petitions 
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